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SUBJECT: DRAFT TESTIMONY RE: S. 1483 AND S. 1774 
FOR ASSISTANT SECRETARY WILLIS C. ARMSTRONG (EB) 

1. PER ARMSTRONG- WINTER TELCON FOLLOWING IS DRAFT STATE- 
MENT ON S. 1483 AND S. 1774 FOR YOUR TESTIMONY BEFORE SENATE 
COMMERCE COMMITTEE ON SEPTEMBER 6 AT 10:00 A.M. 

2. QUOTE: I APPRECIATE THE OPPORTUNITY TO DISCUSS WITH 

YOU SENATE BILLS 1483 AND 1774 WHICH WOULD AMEND THE FEDERAL 
TRADE COMMISSION ACT AND THE EXPORT TRADE ACT OF 1918. THE 
LATTER ACT IS COMMONLY KNOWN AS THE WEBB POMERENE ACT AND 
THAT IS THE DESIGNATION I WILL USE IN MY TESTIMONY. THE 
DEPARTMENT OF STATE HAS SUBMITTED BY LETTER ITS DETAILED 
COMMENTS ON THESE BILLS. THUS, I WILL TOUCH ONLY BRIEFLY ON 
THE BILLS THEMSELVES AND THEN PROCEED DIRECTLY TO A DIS- 
CUSSION OF THE OPERATION OF FOREIGN EXPORT CARTELS IN WHICH 
THE COMMITTEE HAS EXPRESSED A PARTICULAR INTEREST IN ITS 
LETTER OF JULY 19, 1973. END QUOTE. 

3. (THE LETTER REFERRED TO ABOVE HAS BEEN IN OMB FOR INTER- 
AGENCY CLEARANCE. BP HAS RECEIVED WORD FROM OMB THIS 
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AFTERNOON THAT THERE HAS BEEN CERTAIN CHANGES IN THE AD- 
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MINISTRATION POSITION ON THESE BILLS AND THE DEPARTMENT'S 
REPLY WILL HAVE TO BE REVISED. THEREFORE THE PARAGRAPHS IN 

YOUR TESTIMONY ON SUBSTANCE OF S. 1483 AND S. 1774 WILL 
NOT BE INCLUDED IN THIS TELEGRAM. PARAGRAPHS ON S. 1483 
AND S. 1774 WILL BE TELEGRAPHED SEPARATELY. THE COMMITTEE 
IN ITS LETTER OF JULY 19 INDICATED THAT IT WAS PARTICU- 
LARLY INTERESTED IN A NUMBER OF MATTERS RELATING TO EXPORT 
CARTELS WHICH ARE DEALT WITH BELOW.) 

4. QUOTE: WHILE THE DEPARTMENT HAS A GOOD DEAL OF 
ECONOMIC AND COMMERCIAL INFORMATION, UNFORTUNATELY THERE 
IS A SPARSITY OF INFORMATION ON THE "ORGANIZATION AND 
ACTIVITIES OF FOREIGN EXPORT CARTELS." IN AN EFFORT TO 
ASCERTAIN THE REASON FOR THE DEARTH OF INFORMATION AND 
SOURCE MATERIAL, THE DEPARTMENT COMMISSIONED A RESEARCH 
STUDY IN 1964 WHICH EXAMINED ALL TYPES OF CARTEL ACTIVITY 

IN WESTERN EUROPE, INCLUDING DOMESTIC CARTELS, EXPORT 
CARTELS, AND INTERNATIONAL CARTELS. THE STUDY, WHICH WAS 
CARRIED OUT BY PROFESSOR CORWIN D. EDWARDS OF THE 
UNIVERSITY OF OREGON, FOUND THAT ONLY A SMALL NUMBER OF 
COUNTRIES REQUIRE THE REGISTRATION OF EXPORT CARTELS AND 
AN EVEN SMALLER NUMBER MAKE PUBLIC THE INFORMATION ON 
THESE CARTELS. THE UNITED STATES IS ONE OF THE FEW 
COUNTRIES THAT DOES PUBLISH INFORMATION ON EXPORT CAR- 
TELS. AS A MATTER OF FACT, WE HAVE FOUND NO DETAILED 
STUDY OF THE SUBJECT COMPARABLE TO THE COMPREHENSIVE 
REPORT PUBLISHED IN 1967 BY THE FEDERAL TRADE COMMISSION, 
WHICH I AM SURE THE COMMITTEE HAS IN ITS FILES. ALTHOUGH 
SOME OF THE INFORMATION IS SOMEWHAT DATED, I HAVE A COPY 
OF THE EDWARDS STUDY FOR THE COMMITTEE S INFORMATION. 

5. ANOTHER SOURCE OF INFORMATION ON EXPORT CARTELS IS 
THE ANNUAL REPORTS ON DEVELOPMENTS IN THE ANTITRUST FIELD 
OF THE COMMITTEE OF EXPERTS ON RESTRICTIVE BUSINESS 
PRACTI CES OF THE ORGANIZATION FOR ECONOMIC COOPERA- 
TION AND DEVELOPMENT (OECD). AN OECD "GUIDE TO LEGISLA- 
TION ON RESTRICTIVE BUSINESS PRACTICES" ALSO CONTAINS 
INFORMATION ON LAWS DEALING WITH EXPORT CARTELS. THIS 
COMMITTEE HAS ALSO ESTABLISHED A WORKING PARTY TO STUDY 
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EXPORT CARTELS. THE PROGRAM IS RELATIVELY NEW AND HAS 
NOT YET ISSUED ANY FINAL REPORTS OR FINDINGS. 

6. WE BELIEVE THE FOLLOWING GENERAL INFORMATION ON 
FOREIGN EXPORT CARTELS AND THE APPROACH OF VARIOUS MEMBER 
STATES OF THE OECD TOWARD SUCH CARTELS MAY BE OF INTEREST 
TO THE COMMITTEE. 
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7. AMONG THE OECD MEMBER STATES, ONLY THE UNITED STATES, 
FEDERAL REPUBLIC OF GERMANY, JAPAN AND THE UNITED KINGDOM 
REQUIRE NOTIFICATION OF EXPORT AGREEMENTS OR ASSOCIATIONS 
WHICH HAVE NO EFFECT ON DOMESTIC COMMERCE, THAT IS, SO- 

CALLED "PURE" EXPORT CARTELS. ONLY THE UNITED STATES AND 
JAPAN DISCLOSE THIS INFORMATION. GERMANY DOES PUBLISH 
GENERALIZED EMPIRICAL DATA. THE NETHERLANDS AND SPAIN 
ALSO PUBLISH SOME GENERALIZED DATA ON CERTAIN TYPES OF 
EXEMPTED RESTRICTIVE ACTIVITY. 

7. AS THE COMMITTEE KNOWS, UNDER THE WEBB-POMERENE ACT, 
ASSOCIATIONS OF AMERICAN FIRMS REGISTERED WITH THE 
FEDERAL TRADE COMMISSION MAY UNDERTAKE COOPERATIVE ACTI- 
VITIES "FOR THE SOLE PURPOSE OF ENGAGING IN EXPORT TRADE." 

THEY MAY, FOR EXAMPLE, AGREE ON EXPORT PRICES AND TERMS OF 
SALE, ACT AS EXPORT SALES AGENTS, ARRANGE TRANSPORTATION 
AND DISTRIBUTION, AND ENGAGE IN JOINT PROMOTIONAL ACTI- 
VITIES. ON THE OTHER HAND, WEBB-POMERENE ASSOCIATIONS MAY 
NOT RESTRAIN TRADE WITHIN THE UNITED STATES, RESTRAIN THE 
EXPORT TRADE OF U.S. NON-MEMBERS, OR "ARTIFICIALLY OR 
INTENTIONALLY ENHANCE OR DEPRESS" DOMESTIC PRICES. FURTHER 
, COURT DECISIONS HAVE PROHIBITED THESE ASSOCIATIONS FROM 
COOPERATING WITH FOREIGN FIRMS OR CARTELS WITH RESPECT 

TO SUCH RESTRICTIVE PRACTICES AS DIVISION OF MARKETS 
AND PRICE FIXING. CURRENTLY THERE ARE 34 WEBB-POMERENE 
ASSOCIATIONS. 

8. THE FEDERAL REPUBLIC OF GERMANY APPROACHES THIS 
PROBLEM VERY MUCH AS THE UNITED STATES DOES. GERMANY HAS 
A RELATIVELY COMPREHENSIVE ANTITRUST LAW WHICH WOULD 
COVER EXPORT ACTIVITY, BUT THEN SPECIFICALLY EXEMPTS MUCH 
OF THIS ACTIVITY. "PURE" EXPORT ASSOCIATIONS MUST REGIS- 
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TER WITH THE FEDERAL CARTEL OFFICE BUT THESE REGISTRATIONS 
ARE NOT MADE PUBLIC. IN 1972, THE FEDERAL CARTEL OFFICE 
REPORTED 65 "PURE" EXPORT CARTELS REGISTERED. THE 
VERY LIMITED ANALYSIS OF THE GERMAN LAW, WHICH HAS BEEN 
IN EXISTENCE ONLY SINCE 1957, INDICATES EXPERIENCE VERY 
SIMILAR TO OUR OWN. THIRTY-ONE OF THE REGISTERED EXPORT 
CARTELS HAVE DOMESTIC MARKET SHARES OF MORE THAN 75 PER- 
CENT, THUS INDICATING THAT THE SECTORS UTILIZING THE LAW 
MIGHT HAVE ENOUGH STRENGTH TO OPERATE SUCCESSFULLY WITHOUT 
CARTELS. THE FEDERAL CARTEL OFFICE HAS ALSO FOUND THAT 
WHILE THESE ASSOCIATIONS HAVE ENGAGED IN THE TRADITIONAL 
RESTRICTIONS ON PRICING, REBATES, QUOTAS AND TERMS OF 
SALE, THEY HAVE NOT MADE JOINT EFFORTS TO INCREASE EFFI- 
CIENTLY BY ADAPTING PRODUCTS AND MARKETING TO THE REQUIRE- 
MENTS OF EXPORT MARKETS. 
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9. JAPAN HAS ALSO ADOPTED AN APPROACH BASED ON EXEMPTION 
FOR EXPORT ASSOCIATIONS. THEIR ANTI-MONOPOLY ACT PRO- 
HIBITS GENERALLY "ANY UNREASONABLE RESTRAINT OF TRADE", 
BUT THE EXPORT AND IMPORT TRADING ACT OF 1952 PROVIDES AN 
EXEMPTION FOR NATIONAL EXPORT CARTELS. ALL THESE CARTELS 

MUST BE NOTIFIED TO THE MINISTER OF INTERNATIONAL TRADE AND 
INDUSTRY. THE JAPANESE LAW CONTAINS SOME INTERESTING 
ITEMS WHICH MUST BE CONSIDERED IN APPROVING THESE ASSOCIA- 
TIONS IN ADDITION TO THE USUAL CONCERNS OVER POSSIBLE 
VIOLATIONS OF INTERNATIONAL TREATIES AND EFFECTS ON THE 
DOMESTIC MARKET. THE MINISTER IS REQUIRED TO CONSIDER THE 
INTERESTS OF THE IMPORTERS OR ENTERPRISES CONCERNED IN 
THE COUNTRY OF DESTINATION, INJURY TO INTERNATIONAL CONFI- 
DENCE IN JAPANESE EXPORTERS AND THE SOUND DEVELOPMENT OF 

EEEEEEEE 
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